
The recent (2nd) conviction  of 

high-profile tax adviser Brent 

Gilchrist for tax fraud has 

highlighted a raising of the tax 

stakes.  Gilchrist was sentenced 

to a term of home detention and 

his co-offender (who was 

convicted on additional matters) 

to jail. 

The taxpayer client who 

participated in the fraud also 

received a term of home 

detention and the participant in 

the co-offenders “additional 

matter” was sentenced to a jail 

term.  

The judge described Gilchrist as 

an aggressive tax adviser willing 

to create false paper trails to 

mislead Inland Revenue, to 

create false invoices to mislead 

a bank and had a propensity to 

destroy documents. 
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The scheme involved the 

provision of fictitious invoices to 

enable the avoidance of tax and 

was not dissimilar to the Rowley 

and Skinner scheme and was 

described by the Judge as a 

scheme with no sophistication or 

tax skill. 

A common thread with both 

schemes was the use of Vanuatu 

as a conduit for the funds. 

New Zealand has entered into an 

information exchange agreement 

with the Government of Vanuatu 

which will take effect soon and the 

tax authorities in the United 

Kingdom, United States and 

Australia have recently agreed to 

share data on those involved with 

tax havens. 

Inland Revenue has already 

received information from those 

Countries about New Zealand 

taxpayers who have been 

identified.  

Inland Revenue has also had 

significant success in identifying 

taxpayers who have foreign credit 

cards and bank accounts. 

Many of these people are SME 

operators amongst whom the 

activity appears to be quite 

widespread. 

If you have a client who has 

participated in a scheme that may 

be tax avoidance or tax evasion 

you may wish to revisit the 

scheme with the client with a view 

to making a voluntary disclosure 

to Inland Revenue before it 

locates the scheme. 

 

  More convictions 

The tax compliance environment 

has changed dramatically in 

recent years. 

Fraud is not the easiest crime to 

prove but Inland Revenue is 

getting better at it and is more 

willing to try. 

Justice Kos was critical of Inland 

Revenue for not prosecuting 

clients who participated in the 

Rowley and Skinner scheme and 

its confidence is growing. 

Around the same time as the 

Gilchrist case came to its 

conclusion a Wellington 

supermarket owner was 

sentenced to home detention for 

filing false GST return. 

 Also an Auckland company 

director was sentenced to jail for 

aiding and abetting two 

companies claim tax refunds to 

which they were not entitled and  

a Napier businessman was found 

guilty of aiding and abetting his 

companies to knowingly fail to pay 

PAYE to Inland Revenue. 

Further prosecutions can be 

expected. 

Is it worth really it? 



penalties (plus perhaps the 50% 

‘good behavior’ discount). 

If no voluntary disclosure is 

made after notification but before 

commencement then no dis-

count will be available. 

If you have a client who has 

been selected for audit careful 

consideration should be given to 

making a voluntary disclosure. 

If you have a client that falls 

within the “Penny and Hooper” 

principles but has not received 

an audit letter a voluntary disclo-

sure could be considered as the 

audit selection and notification’s 

are being progressively rolled 

out. 

We also remind you that Inland 

Revenue’s expectation is that all 

tax returns filed from 24 Novem-

ber 2011 comply with the Penny 

and Hooper principles even 

though tax rates have reduced. 

We all have letters of engage-

ment.  They are intended to set 

out who is responsible for what 

and at what cost. 

The other side of the power of 

the engagement letter was 

tested recently in the High Court 

where a client was refusing to 

pay for work undertaken by a 

firm of Accountants. 

In the District Court the Account-

ants had been successful in ob-

taining judgment against the cli-

ent.  The client had unsuccess-

fully argued that the work was 

outside the scope to the firms 

“standard” engagement letter. 

In the High Court the judge ini-

tially agreed with the District 

Court and found that the terms of 

the “standard” engagement letter 

had been “varied” by verbal 

agreement. 

After the appeal was over the 

client located an unsigned en-

gagement letter sent to him by 

the Accountants covering the 

disputed work. 

The High Court then recalled its 

decision and reduced the fee by 

the cost of the disputed work on 

the basis it was never agreed 

too. 

This case highlights how impor-

tant it is to be clear what work 

will be done and at what cost 

(the firm increased its charge-out  

rates without telling the client so 

the Courts reduced the fee to the 

old rates). 

Neither party really won because 

of the costs of the 3 hearings but 

the principles are important. 

Inland Revenue has commenced 

its “promise” to undertake audits 

of taxpayers it identified as po-

tentially falling outside the 

“Penny and Hooper” principles 

and so may be subject to a tax 

avoidance allegation and recon-

struction. 

To recap: 

� The issue is personal ser-

vices providers who struc-

ture other than as a sole 

trader and then don’t remu-

nerate themselves in a 

manner that reflects their 

value to the business 

� The Supreme Court held 

such activity to be tax 

avoidance 

� Inland Revenue gave a 

‘window of opportunity’ to 

make voluntary disclosures 

� If a voluntary disclosure 

was made it only needed 

to be for 2 years (or 3 if a 

tax return was filed after 24 

November 2011)  

� There would be no shortfall 

penalties 

� The ’window’ closed on 31 

March 2013 

Identified taxpayers have been 

served with a notification of au-

dit.  The audit period is 4-years 

with an initial Penny and Hooper 

emphasis but could extend to a 

full audit. 

The notification of audit ap-

proach is significant as it means 

that any voluntary disclosure 

only attracts a 40% reduction in 
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